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Daily experieoce proves that the time which the defendant really requires to 
prepare an honest defence, will be anxiously sought by the distressed debtor, 
who has no defence, to put off the day of payment: for this purpose he avails 
bimself of every expedient which the practice of the court allows to obtain 
delay. Unhappily ne attains his object at present, ver^ often by a sacrifice of 
his own means, as well as those which the humanity of his friends will supply, 
in many cases sufficient to have paid the original demand ; nor is this the 
only grievance, the expences of the plaintiff are in the mean time increasing in 
the same ratio, till at last he finds he has incurred as much expence as his ori- 
ginal demand, in many cases a great deal more, to make his debtor insolvent. — 
Sir Jame$ Scarlett's Letter to the Common Law Commisiioners, First Beport, 
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INTRODUCTION 



Bonds, Bill?, and Promissory Notes are so strong 
primd facie evidences of Debt, and the right of the 
Creditor on them is so rarely questionable, that a 
summary method of obtaining judgments at Law 
upon those securities has now been recommended 
to the Legislature. 

According to the present practice of the Courts, 
if an acceptor of a bill ^deny the debt by a plea, 
the plaintiff must resort to a trial by a jury with the 
attendant expences of counsel, attorney, witnesses, 
and court fees, to prove a liability which admits of no 
dispute. The defendant is not required to guarantee 
in any way the truth of his pleia, and that which is 
so styled consists of a few words written on half a 
sheet of paper, which is left at the office of the 
plaintiff's attorney, and is the onli/ one proceeding 
the defendant heed take to throw on the plaintiff the 
expences of a nisi prius trial. 
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The want of such a giiarantet from a resisting 
defendant is an evil which Sir John Campbell's 
bill proposes to remedy as to bonds and negotiable 
securities, by requiring from the defendant, within 
ten days after the service of the process, a full secu- 
rity for debt and costs, aud in default of it, judgment 
is given for the plaintiff. But this plan suggests 
two objections ; first, that the requiring security in 
so summary a way may work much hardship and 
injustice ; and secondly, that the facilitating the 
recovery of only one description of debt is but a 
partial amendment, for the evil referred to will still 
affect all the book debts, and other simple contract 
debts of traders and retailers for which written secu- 
rities have not been given, and which latter class 
far exceeds the former in number. 

An efficient remedy should meet both descriptions 
of debt; and that the evil is not a partial but a uni- 
versal one is seen in this, that every tradesman in the 
country is impressed with the idea of the danger of 
suing for debts, and many will lose them rather than 
venture into law. These people, when they clamour 
for local courts, mistake their wants ; they require 
a means of recovering cheaply and without risk of 
adding much to their loss, undisputed debts, which 
need no judicial inquiry or proof. The returns to 
parliament would shew (what an attorney's expe- 
rience tells hira) that at the least, nine actions out 
of ten, in the superior courts, are for debts of thi.s 



kind. Now a trial before a jury, whether of twelve 
meaor six, is a cumbersome and costly apparatus to 
get in such debts^ and tiie great object therefore is to 
prevent defendants^pleading in these xBases by giving 
them motives to refrain from it, and if a plan could 
be found to effect Ais, the popular cry ^^for local^ 
courts would be no longer beardy partic^lariy now. 
that issues of stnali amount can be sent to the sheriff 
toi determine, and that new rules ' ofiVpleiading are 
reducing thie expences of bon&fida litigation^ to the> 
low:est: point consistent with sound judicial inves* 

, The scheme contained in the foilo^i^ing^^ pagds has 
fori its object the prevention of thisvgroundless and 
vexatious ifesistance to actions for undisputed debts, 
by compelling a debtor in the first instance to con* 
sider the claim made on him and his own circum- 
stances — ^by taking away all necessity and excuse 
fdr a groundless plea — ^by making such a plea more 
clearly ' and tangibly a breach of moral duty — by 
giving the honest debtor an opportunity to render 
his mealis available — by punishing the man who 
ip;excusably shall have, defended a just action, and 
wilfully increased l^is creditor's loss^ and by these- 
means a£br(ling to the creditor a guarantee in suing 
fgar^ his /debts, and to the debtor a prpteietion against 
ahi oppressive creditor or attorney . 

' If it u^oi^ {accomplish theses endi^, there would be 
no.ocoasion to linvade • the uniformity ^of actions by 
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introducing the Scotch law of bills of exchange^ 
and many of the purposes of the local courts would 
be answered by it : it is extremely simple, and 
would not cause confusion in practice — ^it makes no 
new offices, and requires no compensation — it ex- 
tends to debts of every amount — it would give an 
advantage to actions by serviceable process, which 
might reconcile commercial men to the abolition of 
the law of arrest ; and, though it might reduce the 
common law profits of attorneys (a consideration not 
to be disregarded by the public, who are deeply 
interested in the respectability of the profession), it 
would place those profits on a wholesome footing; 
and, if it rendered the local courts unnecese: 
would save the profession from the brood of pel 
loggers which that system would bring into 
istence. 

Some will object to the plan of giving the debtoi^ 
upon his confessing the debt, a month "s time for pay- 
ment; but be it observed that a judgment cannot 
now be obtained sooner ; and the quick succession 
of declaration, plea, issue, and notice of trial, to 
which a debtor, wishing for time, must now submit, 
frequently disables him from paying any thing: 
and if it be said that the fear of these expences will 
make a debtor pay more promptly, the answer is, 
that where there is ability to save expence, the debt 

would be safe at the end of the month, h 

case of a man without present means, the advani 



ing; 
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both to debtor and creditor, of arresting the course 
of the costs, is too obvious to enlarge upon. 

Professional readers will immediately discover 
the economy of saving altogether the declaration, 
even where judgment is entered up. 

The plan does not disturb the present practice 
where the debt is in dispute ; actions for debt are, 
at their commencement, subjected to a test, which 
sifts the defendable from the defenceless ones, pro- 
vides for the latter by economising their expence, 
and lets the former pass through to proceed as 
heretofore. 

With regard to the punishment for vexatiously 
pleading: the insolvent court at the present time 
imprisons for this offence, but so many innocent 
men ^re forced to plead, that it is not considered 
a moral delinquency, and under the existing prac- 
tice it is difficult to find out where the crimen 
begins. Under the bankrupt law there is no 
punishment for wilful pleas, and therefore bank- 
rupts escape. The present scheme clearly defines 
the offence in question, and proposes a punishment 
as the condition of receiving relief by insolvency 
or bankruptcy from the pressure of debts. This 
punishment may be modified according to the laws 
hereafter to give that relief. 



THE 



DRAFT OF AN ACT 



FOR 



FACIUTATING THE RECOVERY OP DEBTS. 



' I. WHEREAS, aceording to the present practice of the 
c6arts of law at Westminster, creditors suing for just 
debts are delayed arid put to gteat expence by debtors 
vexationsly defending the actions brought against them; 
wherefore, for remedy thereof, &c. &c, 

11. TflAT every writ of summons issuing- from the courts 
of law at Westminster, as the commencement of any action 
for the recovery of any debt, shall be in the form marked 
No. 1, in the Schedule to this Act, having the notice or 
warning in the said form specified thereto subjoined, and 
on the service of mch writ, the defendant shall likewise 
ba setved with a detailed particular of the demand for 
which suich action is brought. 

HI, Thai* within 4en days after service of such writ of 
smniiiond Hfld particular of ^emand> or within eight days 
froni ^he service of the demand of appeitrance>b6reittstfler 
lii^ritidhedP, inelusive of the^d^ys of service, the difemdant 



shall, if he purpose to defend such action, enter tut appear- 
ance to such writ of smnmons with the proper officer for 
recemng the appearance thereon; and at the same time 
shall file with such officer a declaration, signed by him 
the said defendant, that he believes that he hath good 
ground of defence to the action on the merita, which decla- 
ration shall be styled, " An Averment of Merits," and 
shall be in the form No. 3, of the Schedule to this Act ; 
and the signature of the defendant to such declaration 
or averment shall be witnessed by an attorney of one of 
the courts of Westminster, and an affidavit of such signa- m 
ture and attestation shall be filed with such averment. ^| 

IV. That where it shall be made to appear to one of 
the judges of the courts of Westminster to be necessary 
or reasonable that such averment of merits should be 
yigned by the attorney of the defendant for and on his 
behalf, then such judge shall so order; and the averment 
so signed (the signature thereto being verified by affidavit) 
shall be sufficient for all the purposes of this Act ; I 
and so likewise if the plaintiff's attorney or agent shall I 
consent to tlie defendant's attorney signing such averment "1 
for and on behalf of the defendant, then, upon the plain- 
tiff's attorney or agent signing his consent under the aver- 
ment, the averment so signed (the signatures thereto 
being verified by affidavit) shall be sufficient for all the 
purposes of this Act. 

V. That no appearance entered by any defendant to 
any writ of summons issued under the authority of this 
Act shall be deemed a sufficient appearance, without an 
averment of merits being filed therewith (except in case 
of the notice of plea in abatement hereinafter mentioned), 
unless the plaintiff, or his attorney, shall consent in writing 
to waive the filing of the averment of merits by all or any 
of the defendants; or unless a judge, upon sufficient 
cause shown, shall order that the same be not filed, then 
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and in such case such non-^yerment shall not affect the 
regularity of the proceedings in the cause. 

VI. That if it shall be made to appear to one of the 
judges of the said courts, that farther and better particu- 
lars of the plaintiff's demand should be given, or that 
farther time for appearing and filing the avermoit of 
merits should be granted, then it shall be lawful for sucti 
judge to make such orders therein as he shall see fit. 

VII. That if within the time allowed, an appearance 
and averment of merits be not filed, the plaintiff shall 
cause to be served upon the defendant, either personally, 
or by leaving the same at his usual residence, or last 
place of abode, a demand of appearance and averment, 
requiring such appearance and averment to be entered 
within eiffht days from the service thereof, which demand 
shall be in the foim marked No. 2, in the Schedule to 
this Act. 

VIII. That if an appearance and averment be not 
entered pursuant to such demand thereof as aforesaid^ 
the defendant shall be deemed to have confessed the debt, 
and the plaintiff shall be at liberty to enter the proceedings 
on a roll of the court, in the form No, 6 of the Schedule to 
this Act, and to tax the costs of the action, and the officer 
with whom such appearance and averment should, accord- 
ing to this Act, have been filed, upon affidavit of the 
personal service of the writ of summons and particulars 
of demand, and of the due service of the demand of 
appearance (with the writ of summons, a copy of the 
particulars of demand, and a copy of the demand of 
appearance thereto annexed), being filed with him, shaU 
^ such services shall appear to him to have been regularly 
made, and such, costs duly taxed, certify on such roll that 
execution may issue for such debt and costs, and the 
plaintiff may then carry such roll to the signer of the writs 
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of executioit vj' the yroper court, who shall thereupoa 
sign the writ of execution, keeping the said roll, and if 
required by the plaintiff, or his attorney, receiving also a 
minute or prsecipe for docketing thereof: and the said 
signer of the writs of execution shall, from time to time, 
deliver over the rolls, and the minutes or precipes of 
docket, to the clerk of the judgments of the court, who 
uhall forthwith docket the judgments. 

IX. That in case it shall be made to appear by affida- 
vit to the satisfaction of the court out of which the afore- 
said writ of summons issued, or if in vacation, of any j udge 
of either of the said courts, that any defendant has not- 
been personally served with any such writ of summons as 
hereinbefore mentioned, and has not according to the exi- 
gency thereof appeared to the action, and cannot be com- 
pelled BO to do without some more efficacious process, then 
if it shall be shewn to such court or judge, that a copy of 
the writ of summons, and a detailed particular of demand 
for which the action is brought, has been left at the de- 
fendant's dwelling-house, or otherwise sufficiently served 
to the satisfaction of the court or judge, then and in any 
such case, it shall be laivful for such court or judge to 
order a writ of distringas to be issued, directed to the 
sheriffof the county wherein the dwelling-house or place of 
abode of such defendant shall be situate, or to the sheriff 
of any other county, or to any officer to be named by such 
court or judge, in order to compel the appearance of such 
defendant, which writ of distringas shall be in the form 
and with the notice subscribed thereto mentioned in the 
Schedule to this Act marked No. 5, which writ of distringas 
and notice, or a copy thereof, shall be served on such de- 
fendant if he can be met with : or if not, shall be left at the 
place where such distringas shall be executed, and a true 
copy of every such writ and notice shall be delivered, 
together therewith to the sherifi", or other officer to whom 
such writ shall be directed; and every such writ shall be 
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inade nBtOTBAUe obl some dily iii i/^nai^ not being le6s thiai 
iifteea dajB.aiier the t^te thereof and shall bear teste on 
the day; of tthe; irauing thereof^ whether in term or in 
yaeation ;.>and if such writ of distringas shall be^ returned 
non estintmttts, and nulla bana^. and any defendant against 
whom,^^ writ of distrangas issued, shall not appear and 
file the ai^corment of merits within eight days inclusive afler 
the r^um tiiereof, and it shall be niade to appear, by affida- 
vit to the satisfaction of the court out of which such t^rit of 
distringas . issued, or in vacation, of airjr judge of either 
of:the said courts^ that due and propec IneanS' w'ere takw 
aadusedwto serve and execute such writ of distnngas>.and 
also that the plaintiff hasfL good subsisting debt, then it 
jltalibe htwfol for such court or judge to authorize the 
fJiauattiff,tipoa giving such further notice to the defendmt, 
imd in sudi manner as the court or judge shall direct; or, 
if so ordered, without further notice. to enter the pnoceedr 
ings jona judgment roll, in the form No. 8 of the Schedule 
lo this Act, and to issue execution thereon forthwith,, or if 
the court or judge shall not think fit to order judgment and 
execution, then it shall be lawful for such court or judge to 
authorize the party suing but such writ to enter an appear- 
ance for such defendant, and to proceed thereon to judgr 
ment according to . the practice of the court in cases not 
within the authority of this Act. 

-:• X. That ti&e defendant having been served with process 
^n manner hereinbefore mentioned, shall be at liberty 
within the. time by this Act allowed for his appearing and 
averring, merits, in case such tim^ ' shall expire sooner 
than thicty^ne days inclusive from the serviee of the 
Writ^ to^/e with the officer with whom the appeanmce 
to such process would have been entered, a confession of 
the debt, and a. submission to pay the same, togethen^ with 
the costs claimed, at the expiration of, thirty^ne days 
ftom the service of the torit of summons, including the 
day of such service, or of any less number of . d^ys ; 
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nnd thereupon the plaintiff shall stay all proceedings, until i 
ihe period so iLuiited for payment shall have elapsed, whea 
if the defendant shall not have satisfied the debt and costs 
confessed, the plaintiff shall be at liberty to enter the pro- j 
ceedings on a roll of the court, in the form No. 7, of the ( 
Schedule hereto ; and the officer with whom such confes- j 
sion shall have been filed, shall certify on the roll that * 
execution may issue for the debt and costs confessed, 
together with such costs for the judgment, as by any rule 
or order of the said courts shall, from time to time, in such 
case be fixed, and execution thereupon shall issue, and the 
judgment roll be carried in, in the manner provided by 
the 8th Section of this Act. Provided always, that where 
such confession shall be filed after the expiration of the 
ten days allowed for appearance, and before demand of 
appearance served, and only the costs claimed by the writ 
shall be confessed, the plaintiff shall be at liberty to refer 
any farther costs to be taxed by the Master, and the 
same, when so taxed, shall be recoverable, under the said 
confession. 



XI. That after a defendant shall have filed a confession 
of the debt, in manner hereinbefore mentioned, it shall be 
lawful for any one of the Judges of the said courts, if any 
sufficient cause can be shewn, to order suck further stay of 
proceedings beyond the expiration of the time of payment 
limited by such confession, as in such case shall be reason- 
able ; and if, after the filing of such confession as aforesaid, 
the plaintiff shall shew, to the satisfaction of any one of 
such judges, that the delay of execution till the time it 
might on such confession be obtained, would, by reascm 
of the defendant meditating flight or a fraudulent removal 
of his assets, endanger the plaintiff's debt ; then it shall be 
lawful for such judge, if he think fit, to order the judgment 
to be entered, and execution to issue thereon forthwith, any 
thing in this Actj or in such confession contained to the ^ 
contrary notwithBtanding. 
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XII. That the aforesaid confession of debt shall be in 
the form marked No. 4, in the Schedule to this Act^ and 
shall be signed by the defendant^ and shall be witnessed 
by his attorney, or by any other attorney of any of the 
courts of Westminster, acting therein as the agent of the 
defendant'fi attorney, and such signatures and attestations 
shall be verified by an affidavit to be thereunto annexed, 
and filed therewith, and no appearance by the defendant 
shall be requisite to give effect to such confession. 

. » . ■ ■ ' • 

. XIII. TnxT after an appearance shall have been entered, 
with an averment of merits, the action shall proceed accord- 
mg to the present forms and practice, or other the forms 
and practice for the time being of the court in which such: 
action shall be pending; provided neverthekss, theit if 
the defendant^ or there being two or more defendants, any 
one or more of them, shall suffer judgment by defiiult of 
pleading, or shall make default in appearing on the hearing 
or trial of any issue raised by him or them in law or fact; 
or if, on the defendant or defendants appearing upon the 
hearing or trial of any such issue, the judge or court shall 
certify that the filing of the averment by such defendant 
or defendants, or any one or more of them, was vexatious, 
and without reasonable and probable cause, then the plain* 
tiff shall be at liberty to cause judgment to be entered up 
against such defendant or defendants, in case of default, 
with a suggestion on the roll of such default made after an 
averment of merits; or in case of such certificate granted l^ 
the judge or court on the hearing or trial of such issue as 
aforesaid, with a suggestion of such certificate; and be it 
enacted, that where by any such judgment by default or 
the aforesaid certificate of a court or judge, or by other 
satisfactory evidence, it shall appear that the averment of 
merits was filed vexatumsly, and without reasonable and 
probable cause, and the person who shall in such manner 
have averred merits, shall apply for the benefit of any Act 
f&ir the relief of insolvent persons^ such person shall not 



I 



16 

have or be allowed the benefit of such Act, until he shall\ 
have submitted to suck sentence of imprisonment i 
court or commissioner to whom such application shall 1 
made upon sucli proof, as aforesaid, tendered by i 
creditor or creditors of such person, shall think fit -.i 
of^ttdge, and which such court or commissioner 
hereby empowered and required to adjudge, so as tl 
seme shall not exceed months, nor be less than, 

one month, for each offence; and farther, that where 
any person shall in like manner Aawe averred merits 
vexatiously, and without reasonable and probable cause, 
and shall become bankrupt, and shall apply to any com- 
missioner or commissioners, acting under the authority of 
any act now or hereafter to be in foi-ce concerning bank- 
rupts, for the signing by such commissioner or commis- 
sioners of the certificate of discharge of such bankrupt 
under the fiat against him, such commissioner or commis- 
sioners shall on sufficient proof of such vexatious averment 
tendered by any creditor or creditors of such person, and 
whether the parties, against whom the vexatious defence 
shall have been made, have or have not proved their debt 
or debts under the fiat, postpone the signing of sKch cer- 
tificate until the expiration of such period of time as to him, 
or them shall seem fit ; 8o as such period shall not exceed 
the teim of years, nor be less than months, 

from the time of such commissioner or commissioners 
awarding such postponement : and in case the certificate of 
any such bankrupt shall have been signed by the commis- 
sioner or conunissi oners, and shall not be absolutely al- 
lowed and confirmed, it shall be lawful for such commis- 
sioner or commissioners (upon proof before him or them, of 
any such vexatious defence as aforesaid having been made 
by the bankrupt) by a warrant in writing under hia or their 
hand and seal, or hands and seals, directed to the officer 
or officers with whom such incomplete certificate shall then 
be remaining, to order such officer or officers to stay the 
certificate for such period as the commissioner or com- 



missioners shall think fit, so as such period shall not exceed 
the term of , years, nor be less than months, 

from the (date of such warraat, and the officer or officers to 
whom such warrant shall be directed, shall thereupon 
retain the certificate until the expiration of the period in 
such warrant limited, and such certificate shall be of na 
effect firom the grantiag of such warrant, till the ex^iratioa 
of such period,. . , 

' • . ■ • • ■ ■ 

... • • . 

XIV. And be it enacted. That notwithstanding any- 
thing in this Act contained, the payment or satisfaction of 
the debt and costs, in any action wherein an averment of 
merits shj^l hav^ been filed vexa^iously, , and without rea- 
sc^bl^oi; probable c^use, shall be s-nd be considered an 
extinguishment of f,^, offence, of making such yexatious- 
defence^, except such payment or satisfaction shall appear 
to Jiaye beenmade with an intention to avoid the penalties 
of this Act. 

■f ■ * 

,■ • . . . . ' i , : . 

XV. That after the defendant's default in pleading or. 
appearing on the hearing or trial of any issue in law or 
fact, any one of the judges of the courts of Westminster, 
upon adequate cause shewn, shall have power to ard?r that 
no suggestion, as in the 13th section mentioned, shall, be 
entered on the roll; or if the same shall have been entered,, 
to order that such suggestion shall be suppressed. Pro- 
vided nevertheless, that after the expiration of six monthSc 
from Ihe entry of such judgment by default, the applica- 
tion for the omission or suppression of the suggestion of 
default on the rpll, shall be made to the court in banc, in 
which the action was commenced. 

XVL That, wliere a defendant shall admit part of the 
plaintiff's demand, and, at the proper stage of the actionj 
shall pay such part thereof into court, an averment of 
merits previously made by him as to the whpl^ demand^ 
shall not be consi4^red vexatious as to the part of die de- 
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mand ao paid intu court, and nothing in this Act cuiitained' 
shall alter the law or practice of the courts at Westminstet' I 
as to coats in casea of a tender or offer of part payment. "' 

XVII. That the declaration in the proceedings unde*" 
the writ of summons given by this Act, shall not omit any- 
of the defendants named in such writ ; and no defendant* 
shall plead in abatement to such declaration for non-joinder" 
of parties, unless within ten days after service of the writ, 
inclusive of the day of service, he shall appear to the writ, 
and file in addition to, or in lieu of an averment of merits,' 
a notice signed by him, and witnessed by an attorney of 
one of the said courts, or otherwise signed by the defend" 
ant's attorney in the action, setting forth the objections tif 
such writ, and the names and places of abode of the persort 
or persons who may have been omitted to have been' 
joined, which notice, as to the truth of the statements 
therein contained, shall be verified by affidavit, but a de- 
fendant in such case shall not be at liberty to plead, 
otherwise than in abatement, unless he shall have also 
filed an averment of merits. 

XVIII. That, if in an action against two or more de- 
fendants, one or more should appear and file the averment 
of merits by this act required, and the other or others 
of them should neglect so to do, then upon affidavit of 
the service of the writ of summons and particulars of 
demand, and demand of appearance, on the defendant 
or defendants so neglecting to appear, the plaintiff shall 
be at liberty to enter an appearance for such defendant or 
defendants, and to proceed in the action according to the 
present practice; but the defendant or defendants so 
neglecting to appear, and to file such averment, shall 
be precluded from pleading to such action, unless the 
plaintiff, or his attorney, shall consent to receive a plea, or 
unless a judge, upon cause shewn and such averment 
subsequently filed, shall otherwise order. - , 
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- XIX. That an office copy, certified by the officer with 
whom the original shall be filed, shall be sufficient evi- 
dence of any original document filed under the authority 
of this Act, in all courts of law and equity, unless the 
genuineness of such original document shall be disputed, 
and due notice that the genuineness thereof is disputed 
ekkll have been given by the party disputing the same, 
in which case, if the genuineness of such document be 
established, the party disputing the same shall in any 
event pay the cost of the production of the original. 

XX. That nothing in this Act contained shall alter the 
present practice of the said courts under the writ of capias, 
given by an Act passed in the second and third year of 
the reign of his present Majesty, entitled, '^ An Act for 
the uniformity of p«)ces8 in personal actions in his 
Majesty's Courts of Law at Westminster ;" and all pro- 
visions of the last named Act in any way relating to writs 
issued under the authority thereof, and particularly as to 
proceedings to outlawry, shall extend to and be applicable 
to writs issued under the authority of this present Act, 
except where the same are inconsistent with the terms of 
this present Act. 

XXI. That the defendant shall be at liberty, before any 
judgment signed under the authority of this Act, to refer 
the costs claimed to be taxed by the proper officer, not- 
withstanding he may have confessed such costs under the 
provisions aforesaid, and, in case one equal sixth part 
thereof shall be disallowed, the plaintiff shall pay the costs 
of taxation, but in case one equal sixth part thereof shall 
not be disallowed, then such costs of taxation shall be paid 
by the defendant. 

XXII. That it shall be lawful for the judges of the said 
courts, and they are hereby required to make all such 
general rules and orders for the effectual execution of this 
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act, of tbe intention and object thepeof, and for fixing the 
costs to be allowed for and in sespect of the matters herein 
contained, and the peFformance thereof, and also ihe fees 
to be taken, by the officers of the. courts, as in their judg- 
ment, shall be deemed necessary and proper. 

XXIII. That wherever this Act in describing ^r refer- 
ring to the plaintiff or defendant,^ uses the word importing 
the singular number or the masculine gender only, the 
same shall be. understood to include and shall be applied to 
several persons as well as one person, and females as well 
as males, and bodies corporate as well as individuals, unless 
there be scmiething in the subject or context repugnimt to 
su^ construction. 

» 

XXIV. That: this Act shall commence and take e£fect, 
tec. 

may be altered, &c. during the present session. 



SCHEDULE. 



No. 1. 

William the Foukth, &c. to C. D. of, &c. Greeting : We 
command you, [ar^ " as before," or, ** often before W^ have 
commanded you,"] that within ten days after the service of this 
writ, inclusive of the day of such service, you do cause an 
appearance to be entered for you in Our court of 
in an action on promises (as the case may be) at the suit of 
A. B. ; nevertheless having regard to the notice hereunder 
written. Witness, &c. 

at Westminster, the 
day of 1835. 

N.B. T^his writ is to be served within four calendar months 
from the date thereof including the day of such date, and not 
afterwards. 

A WARNING TO the Defendant. 

Take Notice, that the plaintiff claims of you a debt of 
£ [if the debt is one bearing interest, say 

here ** toget)ier: with interest from the. day of 

,"] the particuliirs of which will be deli- 
vered to you on the service of this writ: And take notice, that 
IE YOU DENY THE Said DEBT, and intend to defend: the action, 
tl^eA yoi^^ are by your attorney to.i^ause an appearance to be 
entered to the writ, within ten . days after -service thereof, in^ 
elusive of the day of service; and at the time of so entering an 
appearance, you are likewise to cause- to be entered a deckra- 
tion in writing, to be signed by you, that you believe that you 
have good grounds of defence to the said action ; but hereby 
TAKE wARNina, that if you so cause an appearance to be entered 
and make suc^ declaration that you have a good defence, 
without having reasonable and probable grounds for denyihg 
the said debt, your so doing will be deemed vexatious, and in 
such case you will render yourself liable in certain events to 
imprisonment qt other penalties : And fhrther take NOTiesy 
th^ IF YOU have no reasonable ground for d^imdiikg: the actiotiv 
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and ADMIT lilt: DKBT lo be a. just debt, then within tlie time 

allowed you as aforesaid for appearing hereto, you may pay the . j 
said debt, and £ for costs, to the plaintiff, his 

attorney or ageul, and further proceedings will be stayed ; or 
if you are not able lo pay the same within auch time, you may, 
by your attorney, enter a confession of the said debt, and - . 
submit to pay the same, and the costs aforesaid, within thirty- 
one days from the service hereof, and thereupon the proceeding! 1 
against you will be stayed until the end of the said thirty-one 
days; and further take notice, that in case you neglect to'] 
appear and defend, or to confess this action, then you will be | 
deemed to have admitted the debt, and the plaintiff will be at i 
liberty (after giving you a certain other notice) to sign jndf 
ment for the said debt and the costs of the action, and forthwit 
to take out execution against yon. 



Brtwf.ek - - - Plaintiff, 

Defendant. 

WnEHEAB, yoH have disregarded the writ of summoiiB served 
on you, on the day of last [or, instant] in this action, 

wherein the plaintiffclaimsof you £ for debt, [if the debt be 
oneMiAicAfcearsin/eres/,jinyftere" together with interest thereon, 
from the day of ."] Now, therefore, again take 

NOTICE that, IF YOU DENY THssaid DRBT, and intend to defend 
the action, then you are, by your attorney, to cause an appear- 
ance to be enlered to the writ, within eight days after the service 
of this notice, inclusive of the day of service, and at the time of 
so entering an appearance, you are likewise to cause to be en- 
tered a declaration in writing, to be signed by you, that you 
believe you have good grounds of defence to the said action; 
but hereby take warming tbat, if you do cause an appearancfj ^i 
to be entered, and make such declaration that you have a gooiif I 
defence, without having reasonable and probable grounds fot^ I 
denying the said debt, your so doing will be deemed vexatiouai * 
and, in such case, you will, in certain events, render yoursua 
liable to imprisonment and other penalties: and further, takAJ 
NOTICE that, IF YOU have uo reasonable ground for defending tlii^] 
action, but admit the debt to be a just debt, tlien, withifi^ 
the tkne allowed you, as aforesaid, for appearing, you may p^ ] 
the said debt, and £ for the costs of the said writ, and oftltiA I 
notice, making together £ , to the plaJntifF, his attorneyl. I 
or agent ; and then further proceedings will be staved ;" or, if voa | 
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are not able to pay the same within such time, you may, by your 
attorney, enter a confession of the said debt, and submit to pay 
the same, and the costs aforesaid, within thirty-one days f from 
the day of the service of the said writ of summons ; and there- 
upon, all proceedings against you will be stayed, until the end 
of the said thirty-one days:* and further take notice that, 
IN CASE YOU NEGLECT to appear and defend,* or to confess this 
action,* then you will be deemed to have admitted the debt ; and 
the plaintiff, after eight days from the service of this notice, will 
sign judgment, and forthwith take out execution against you. 
Dated this of ,1835. 

To Mr. C. D., the above ) J. S., 

named defendant. ) the plaintiffs attorney, or agent. 

[f If thirty-one days shall have expired, omit the words 
between the asterisks.] 



No. 3. 
In the 

Between - - - Plaintiff, 

and 

Defendant. 

I, C. D., of, &c., the defendant, [or " one of the defendants/*] 
above named [or if by the attorney of such defendant, "I, 
J. S., the attorney of C. D." &c.] do aver that I do not, [or 
** that the said C. D. doth not,"] owe to the plaintiff the sum of 
£. , claimed in this action ; and I declare that I believe I 
have [or ** the said C. D." hath] good grounds of defence to the 
said action on the merits 

CD. 
[or J. S., attorney of the above named defendant CD.] 

Witness to the signing hereof 
by the above named defendant, 

J. S. 
Defendant's attorney (or agent). 

[No attestation if the averment is signed by the defendanfs 
attorney.] 

If the drfendant cannot write, and makes his mark, the form qf attestation 
to be thus : — ** I, the undersigned, witnessed the signing of this averment, 
by the said C. D., the above-named defendant, the same having been pre- 
viously read over and explained by me to him ; and I certify to the court my 
belief that the said C. D. hath good grounds of defence to this action, and 
that his averment is true.'' 

J.s. 

Defendant's attorney (or agent.) 
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No. 4. 

In the 

Between - - - Plaintiffs 

and 

Defendant, 

. I confess the debt of £ \ for good^ sold and delivered by 

the plaintiff to me, [or as the case may be^ stating concisely the 
nature of the debt,] which debt is claimed by the plaintifTs writ 
of summons, served on me on the day of , and 

I submit to pay the same, together with lawful interest thereon, 
from the date of the said writ, [or if the debt be one that bears 
interest, say " from the day of ," according to the 

fact and statement in the writ,] and also with £ for the 

costs claimed by the said writ, [or ^* demand of appearance/'] 
within thirty-one days from the said service of the said writ, 
further proceedings being in the mean time stayed ; and in case 
I make default in paying the debt, interest, and costs as afore- 
said, judgment shall be signed and execution issue against me, 
and the said debt and costs, with costs of judgment and execu- 
tion, sheriffs charges, and other expences, shall be levied. 
Dated, &c. 

CD. 
Witness to signing hereof by 
the above named defendant, 

J. S., of, &c. 
Attorney (or agent) for the defendant. 



No. 5. 



William the Fourth, &c. To the Sheriff of 
greeting : We command you that you omit not by reason of any 
liberty in your bailiwick, but that you enter the same, and dis- 
train upon the goods and chattels of C. D. for the sum of forty 
shillings, in order to compel his appearance in Our court of 

to answer A. B. in a plea of promises [or 
as the case may be], and how you shall execute this writ make 
known to Us in Our said court on the day of 

now next ensuing. Witness, &c. 

Notice to be subscribed to the foregoing writ, — Mr. C. D., Take 
notice, that I have this day distrained upon your goods and 
chattels in the sum of forty shillings, in consequence of your not 
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having appeared in the said court to answer to the said A. B., 
according to the exigency of a writ of summons, bearing teste on 
the day of whereby the said plaintiff 

claims of you, £ for a debt [if the debt be one bearing 

interest f say here, ** together with interest from the day 

of 183 y as in the writ of summons y] the 

particulars of which have been delivered to you, and t^e 
notice, &c. &c. [as in the warning to the Writ of*^ summons, ex-- 
cept that for the time of appearing, Hmit eight days inclusive 
from the return of the distringas, and instead of fixing an 
amount of costs, say, *' costs to be taxed," and instead of the 
words, ** after giving you a certain other notice," say, ** to apply 
to a judge for leave," &c.] 



No. 6. 



The day of in tlie 

year of the reign of King William the 
Fourth. 
[TheCounty^ Whereas C. D. of, &c., was served on the 
where defen- f day of with a writ of summons 

dant resides] ^ at the suit of A. B., whereby the said A, B. 
TO WIT. -J claimed of the said C. D. a debt of £ for 

goods sold and delivered by the said A. B. to the 
said C. D. [or as the case may be, and if the debt 
be one bearing interest, say, ** together with interest 
thereon from the day of ," as expressed 

in the writ], and an appearance was duly de- 
manded on the day of as by the said 
writ of summons and affidavits filed of record in 
this court doth appear. Wherefore the said de- 
fendant not having appeared to the said writ or 
entered a confession of the said debt, It is con- 
sidered that the said A. B. do recover against the 
said CD. the debt [and interest] aforesaid, to 
£ , and also £ for his costs and charges 
by the court here adjudged. 

Let execution issue 
for £ debt, 

and costs. 



£ 



besides, &c. 
P. Q. 
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[The county 
of defend- 
ant's resi- 
dence.] 

TO WIT. 



No. 7. 

The day of in the 

year of the reign of King William the 
Fourth. 

Whereas, C. D., of, &c. was served on the 
day of with a writ of summons 

at the suit of A. B., whereby the said A. B. 
claimed of the said C. D. a debt of £ 
for goods sold and delivered by the said A. B. to 
the said CD. [or as the case may be,} and 
whereas the said C. D. has filed in tiiis court a 
confession, whereby he hath confessed the said 
debt, and submitted to pay the same with interest 
thereon, from and the costs 

and charges of the plaintiff to £ within thirty- 
one days from the said service of the wnt. 
Wherefore the said C. D. having made default 
therein, It is considered that the said A. B. do 
recover against the said C. D. the said debt, 
interest, and costs, as aforesaid, to £ and 

also £ for further costs and charges, by 

the court here adjudged, which said debt and 
costs amount, in the whole, to £ 



Let execution 
for£ 

and £ 



issue 

debt, interest, and 

costs confessed, 

costs of judgment. 



besides, &c. 
P. Q. 



No. 8. 



m 



The day of 

Term in the year of the reign of 

his Majesty King William the Fourth. 

Whereas C. D., of, &c., having had notice of 
[The County^ a writ of summons at the suit of A. B., whereby 
where defen- f the said A. B. claimed of the said C. D. a debt of 
dant resides] C£ for goods sold and delivered, &c. [as the 

TO WIT. J case may 6e, and if the debt be one bearing in- 
terest, add ** with interest thereon from the 
day of /' as in the writy] and the said 

C. D. not having appeared thereto, a writ of dis- 
tringas returnable on the day of 
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having thereupon issued, and forty shillings hav- 

By order of ing been levied of the goods and chattels of 

Mr. Justice the said C. D. and the said C. D. having made 

dated further default, It is considered that the said 

A. B. do recover against the said CD. the said 

debt [and interest] to £ together with 

£ for costs and charges by the court here 

adjudged to the said A. B. 

Let execution issue for 
£ debt and 

£ costs. 



besides, &c. 

Q. 



•TBTBNS AND PARDON, PBINTBM, 
BBLL YAMJ>, TBMFUI BAB. 



